As for the third location, identified as the site of
the accident, Mr. Sarke agreed that it was 1.6 miles from
the bathhouse, and that the height of the berm which was
provided was 16 inches for a distance of 29 feet.  He described
that area of the roadway as slightly inclined/ as well as
curved, with a width of about 21 to 22 feet and a straight
drop of 30 feet off the edge.  When asked if the existing
berm was of a height a reasonably prudent person familiar
with mining conditionsf general and local, would have installed,
he replied" in the negative.  He believed that judging from
the types of vehicles traveling on the roadway, a berm two
feet in height, such as those the respondent had elsewhere,
would be appropriate.  He admitted that even a two foot tall
berm would not restrain a vehicle traveling at an excessive
speed, but insisted that even if the axle-height standard never
came to his attention, he would still have required a
berm two feet high as well as a guardrail at that location
(Tr. 32-35}.

On cross examination, Mr. Sarke confirmed that he began
the mine inspection in January 1981, but did not know whether
he had been there in December 1980, or whether the inspection
in question was the first one he had made at that mine.  He
had no idea how many times he had driven up and down the mine
access road in question before issuing the citation.  He confirmed
that he had not felt endangered traveling on the road and
had considered all the berms adequate except those which were
only six to eight inches high.  When asked why he made no
determination as to the adequacy of the berms until January 1981,
he replied that inspection procedures entail examining under-
ground first, and leaving the surface area for last (Tr. 36-37).

Inspector Sarke believed the berm at the location of the
accident to be adequate for cars and trucks, but not for the
heavy equipment.  He considered the roadway to be a haulage
road, but was unaware of any official definition of "haulage road"
in the MSHA regulations.  Also, he confirmed that ha did issue
the citation under the regulatory section entitled "Loading
and Haulage" (Tr. 38) .

When asked if he knew of a definition of "elevated roadway"
in the standard, Mr. Sarke replied in the negative.  He denied
stating that a road became an "elevated road" when it left
the public road on mine property, but agreed that an "elevated
roadway" could be one running across a plateau, or a route
along a mountainside where there is a possibility of falling
off on one side. Mr. Sarke did confirm that the road to Mine 32
was about the same as most public roads in Harlan County.  More
specifically, he remembered driving on Black Mountain and
recalled guardrails posted along the roadside.  But he agreed
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